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DEPARTMENT OF LABOUR

EMPLOYMENT EQUITY

EEA 3

Summary of the Employment Equity Act, 55 of 1998, issued in terms of Section 25 (1)
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Chapter | = Definiticn, purposs, interpretation and application

Definitions: Section 1

fa} Designated groups mean biack people, women and people
with disabilbes who are ciizens of the Republc of South
Alrica by birth of descent. o Decama cRizons of the Republic
of South Alnca by naturslisaticn; belore 27 Apil 1904 or
afer 26 Apal 1954 and who would herve baen entitied 1o
Acouing ctizeralig by naburalizalion prior 1o (el date b
wind prechiced by apanheid polcies.
Destigrialedd employer mBand &N employer who amgloeys 50
BF FGeE Brrgliyeed, o N empliyer who ermplays fewer (han
50 employoss, but has a tolal annual tumaver & mfecied
in Scheduls 4 of the Act; muncipalties and organs ol
State. Employers can also volurieer to become designated
BMECYRrs,
Temporary smpioyees ane empicoyens who anr employed for
s than thros montba
Purpose of the Act: Section 2
The purpase of this Act = o achieve equity in the workplace
by =
{a} Promotingequaloppotunity and takneatmentinemployment
through the efmination of unfar dscrimination; and
In'plmmﬂhng daffrmiaties action measures o redress the
disadvantages in employment experienced by designated
groups 10 ensune telr oquitable reprseniation n @l
oocuipatioral vsts in the workfons
Application of the Act: Section 4

1-1]
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la} Chapter || applies 1o al smployens and empioyees. Chapler
Il apples 1o designaied employers and peopis from
DGt Qo

B The South Afican National Delence Fome, MNabtional

Inteligence Agency, and South Adrican Secres Services are
axcludad trom this Act.

Chapter Il = prohibftion of untair discrimination
[} Mo peraon may wilaidy decriminate, direclly of indincthy,

against ansmployes inanmy employment policy or practice, on

Oy OF Mo Grounds including race, gencien S0, pregnancy,

marital status, Bamily mspbrﬂhrli‘ty_ wthrec or social gngn,

cofour, saxunl origntation, age. dsabiity, migon, HIV status,

consoancy, Delial, political cpinion, cultur, langusage, birth

or on any off arbitrary ground

It t5 not unfaér discrimination o promole afimative Bchion

conssstant wilth the Act of 1o preder of xclude any perscn

o 1P Dasia ol an inhensl jol gLl

Equal pay tor work of aqual vl Sacton 6 (4]

fa} Employers may rot unfary dischminale AL employess
by provicing different terrs and conditions of employment
between emplayess of e same employer performing the
saitd or Substartially the sars work of work of edqual vilse
thal is directly or indinsctly based on amy one or mane grounds
listed in subsection 6 {1} or on any other arbitrary ground.,

Medical testing: Section 7

[} Medcal testing of an emphoyess & parmsaible only when
legistation requines tesling or when 1his s justifiable for

VANOLUS Nessons.

(7]

(B) H teating & profibiled unbess such tesling i determined
tia e justifiables by the Labour Court.
Peychometric testing: Section @

Paychomelnc lesting and other simidar assessménts of &h
ernmpioyes are probibited urfess the best or assessment being
used has been scientifically shown b be vakid and refiable, can
be applied fery to all employoes, is not binsed againgt any
pmpicyes; and has besn cerified by the Health Prodessions
Counch of South Africa (HPCSA) established under the Haalth
Profegsions Act, Mo, 56 of 1974 or any othar Doy which may be
authofized by law 1o cortify Such lests Or assessments.
Disputes conceming Chapler 2: Section 10

la} An empicyes, of apglicant tor argioyTnant, may raler a
chapuiie concarming aleged urdplr scriminaion, medical
o paychological Yesting o the COMA for concliation. This
rrars (b choned within six montha of the alleged discnminabion
o esting.

I & dispute 15 not resobaed aMer conclialion, any party to
1P ity refer it 10 the Labour Court for adjudication.
Thae partiens 10 a dspute may also agree fo refier Bhe dispute
for arbitration.

Linfair dismissal desputes in which unfair dacrimination is
aleged must be dealt with in terms of the Labour Relations
Act. The dismissal must be efered to the CCAAG, within 20
s,

Anamployes may refer a disputo 1o the CCRA for arbitrabon
H=

0 the employes aloges soxuad hamssment; and

IEh

&1,

&7

A8

00 i any ottr case, whsna th employes aams iess than
e amound prescrined bry th Minisde in bems of secTon
& {3} of the Basic Conditions of Employment Act; of

() Arry party may refier the Sapets to the DORA Tor arbitration,

Chapter Nl - Affirmative Action

Dutses of & designated employen Section 13

{a) A designated employer mus! implament affimative action

maasires for designaled groups 1o Achsne emplony et

ejiaty.

In celer to implement athirmatve BChion MaaEUES. B

gt ergloyes s —

M Corsull with empioyees;

() Conduct analysts;

{8 Prepare an Employment Equity Plan; and

vl Faport o the Direclor-General on progress made in thie
imgplemantation of the plan,

Affirmative action measures: Section 15

]

Ll

Affrmatiee action measures anemeasunes imtended to ersune

that suitably qualified employees from designated geoups

hava agual empicyment CppoRLNtes and ae acuitably

rapraasnted in Al oocupational kwals of e workfoncs

Such maasures mast includa:

1 Identécation and elimination of Darmers with an agdverse
impact on designabed groups

i) Moasures which promobes diversity;

1 Making reasonable accommodation for people from

designated groups;

Faotention, dewsiopment and fraining of designated

proups including skills dovelcpmenty; and

Profgrantal treatment and numarical goals to enswe

equitaiie epresentation, which sxclide quoles.

[c} Dasignased emplopens aen not reguired 10 tnke any docison
regardng an empicyment policy of practice that would
estabiish &n ahaniule bamer [0 prospactive of comtinued
empioymesn or advancemant of pacile nol from desgnated
ORI

Consullation: Sections 16 and 17
@) A cesgnabed omployer Mus] oonsuUl with its empicyees and
Enair reprasanialives on ampicymment equity maltes.

)

Ut}

b

i Desgnated empioyvers  should consall with  employess.
bedh inem cesignated and non-desigraled groups, and
SMpIoyeEs repredanling 1 inersats of indiiduals trom the
VArKUS oocupalional ke,

ie]  Matters for comsuhation must includs issues relaling to the

conducting of an snalysis, prapading and implementing an
Employment Equity Plan and preparation and submission ol
ernpicymant equity reports.
Disclosure of information: Section 18
To arsauny msaningful corsuRtation, the smpioer mus! dscloss
relnvant information bo the consulting parties, subject to section
18 of the Labour Relations Act 56 of 1995

Analysis: Saction 18

A designated employer must conduct an anahyss of emplaypmenl
policies, practices, procedures and the vwork ermeranment 50 a8
o identfy employment barriers that achersely aflect membars:
of the designated groups. The analysis must also include the
dovelopmant of a workioeoe profile 1o getorming to what extent
designalod grouns ae under-reprasaniad in the workplacs
Employment Equity Plan: Section 20

@ A desgnated employer must propare and Implemand an
Empicymant Equity Flan, which must nof be shorter than
oy e and not kenger than frva years, and shoulkd inchade
& fimetable for the achsmment of goals and objectives for
each yaar of the plan

Tha Director-Ganeral may apgly 1o the Labowr Court fo
impcsa @ firs in bemne of Schedule 1 Tor lailuse [0 prepare
and implemant an Employment Bqusy Pian.

Report: Section I

@) A designated employed Mus sULML 8 neport b the Dvechon-
Gareral anrually on the et werking day of Oclober of by
15 Jamiary af e bl s in e Cass of Saciione
resporting.

The Labowr Court may, on application by the Director
General, imposa a fing conlemplated in Schedule 1 of hs
Ach Tor Eadure bo report,

Designated employer must asaign a manager: Section 24
A desgnated employer musl assign one Of MO SeNior
managers 10 ensune implementation and monilonng ol the

Emphoyment Equity Plan and mus! make avaitable necesaary
respurces lof (his purposs.
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4.2

4.3

4.4,

4.6,

4.7,

5.1,

Income Diffsrentials: Section 27

) A stafement of remuneration and benafits reontesd inoach
accupational lenel of that employer's worklos must ba
sibmitted by A deaigrated employer to the Employmant
Conditlors Commiasion [ECC)

Where disproportonatle income differentials o unair
discriminalion i terms and conditions of empioymant as
conbermplated by saction 6 (4) of the Act e rallectsd in the
atement conempialed in sub-regulation ja), 4 designated
amploysr musl 3ke mexsues o progressively reduce
such differentials subject bo guidance s may be given by
the Minister as conternplated in the reguiations,

Chapter ¥ = Monitaring, Enforcement and Legal
Proceedings

Mondtoring: Saction 34

Employens or trade union representatives can mansor the
impismentaton of the Act and report any conbrawenbong to tha
refarvant bodeas

Powers af the Labour Inspecton Section 35

Ladour Inspectors are authorised 10 conduct an inspection as
peonidnd for in section 65 and 66 of the Basic Gondiions of
Employmam Act, 1897,

Indertaking 1o comply: Section 36

fwp H the nspector has masonable grounds o bolove
a cesignated employor has failed to comply with 5
oblgatons n tenms of the Act, the inspecton may mouest
and cibtain 8 wrilten underiaking o comply Wwithin a
apecipd pericd
I an employer faits b comply with an undedtaking, the
Director-Ganaral may apply fo the Labaur Cowt o make
such an undertaking an onder of the Labour Court
Compliancs Orden Saction 37

@) A labour inspactor may Baue A COMHIaNCA ordar o a
designated employer 1l thal employver has failed 1o comply
with asctions 16, 17, 19, 22, 24, 25, or 26 of this Act
W an employer thits 1o comply with an undetaking, the
Direcia-General may agphy 1o the Labour Court 1o makes
such an undertaiing an ander of the Labour Court.
Review by Dirsctor-General: Section 43, 44 and 45
) Tha Dirsclon-General may condust 8 v 10 debarrming
whether an smpioyer & comphying with the Aot
Tha cuncame of he redew may result 0 the Dreclor-
Ganeral approving the designabed empioyers’ Emplaymaent
Equity Plar; or may make recomméendations 1o Tl the
requinemants of the Act.
i an emploper fails to comply with a reguest made
by the Diector-Genemd in terms of section 43 () or a
mcommandation made by the DinectorsGonenal in terms
of section 44 (b), the Director-Genaral may apply to the
Labour Court for an crder dinecting the emploger bo comply
whth tha request or ecommandaton o 1o impose & fine in
terms of Schedule 1 of thes Act

Powers of the Labour Court: Section 50

The Labour Court has the powsrs fo make any appropriate
RGNS, WA COMPansation oF Impose fnes,

Protection of Employos Rights: Seqtien 51

The Act profects employess who exercisa thelr rights and
chiigations under tha Act aganst vickmiaaton, obstrecton and
urefug infiuence

o]

i)

&
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Chapter VI - General Provisions

State contracts: Section 53

Designatad smployers and employers who volunbanly comply
with Chapter I, and who seek 1o do business with any angan
of gtate, will have 10 apply for & cardificabe from e Mirsier
codfinming 1 compliance with Chapbeds 1| and [IF of the Act
Hon-designated employens” compliance certificale will pertain
1o Chagber Il

Liability of Employers: Section 60
Srmm:.-aesamwaum any provision of 1his Act while
performing thesr dutsas, the amployer will be Rable, unless
Ui ernplioyer can prowa Lhatl B did everythang in ils power to
prévant the undesired act

@ LexisNexis:

Call Comisme Case: D060 T85 412
E-msd posionwrs s fRORs i {3 28

ESEM: TTE O 409 12 6
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(Regulation 2)

BCEA 1A

BASIC CONDITIONS OF EMPLOYMENT ACT, 1997

Summary to be kept by an employer in terms of section 30
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